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Re-Shaping 
the Legal 

System and 
Legal Ethics

• The Information Age—digitalization, internet 
interconnection, and artificial intelligence—has 
unlocked enormous potentials for productivity 
gains and human problem solving. 

• But the Information Age also presents highly 
disruptive challenges to traditional legal systems 
and the liberal view of humanity that underpin 
them.  

• To retain practical viability and social acceptance 
over the next century, legal institutions and 
methods must be significantly augmented or 
restructured.  As that happens, legal ethics will be 
similarly confronted.



• The challenges to traditional legal systems 
are three-fold:

• Technical: failing competence of the legal system 
to address contemporary problems

• Cultural:  erosion of acceptance of transcendent, 
abstract, universalist legal norms with truth-
seeking monopolized by professional elites, 
moving instead toward more thinking that is more 
instrumental and more personal and rooted in 
identity

• Social/Philosophical:  shift in the locus of social 
actions from individual human choice-making 
toward algorithmic processing, confronting a host 
of liberal, humanistic philosophical values.  

Three 
Challenges 

to 
Traditional 

Legal 
Systems



The Technical 
Challenge:    

Competency 
to Resolve 
Problems

The Challenge of Technical Competence

• The increasingly complex, dynamic, 
transnational problems that characterize the 
Information Age may exceed the decisional and 
remedial capabilities of traditional legal 
methods. 

• All social problem-solving devices offer 
techniques that are optimized for addressing 
specific sorts of problems.  As those problems 
evolve, the procedures designed to address 
those problems must keep pace.  

• Information Age problems can entail dense 
networks of people, multiple interacting 
variables, and volatile technical, economic, and 
geographic backdrops that render the problems 
almost unsolvable using the design parameters 
of our traditional legal methods.



The Cultural 
Challenge:   

Flagging 
Support for 
the Rule of 

Law 

The Cultural Challenge: Eroding Support for the Rule of Law 
and Legal Thinking 

Categorical legal thinking inside slow-moving legal institutions 
run by elites with inaccessible vocabularies may be losing 
cultural traction. 

In contrast to traditional legal methods, Information Age data 
retrieval, processing, and use are far more democratically 
inspired and personalized.  People come to expect: 

• that information is immediately and digitally available 
for them to search (and use) as they choose; 

• that they should be able to understand and 
participate actively with the information, perhaps 
modifying or adding to it; 

• and that it should be readily shareable.  



The Social and 
Philosophical 

Challenges:
Confronting 

Liberal 
Humanism

The Social/Philosophical Challenge:  Eclipsing the 
Liberal Vision of Human Beings 

The locus of social action is gradually moving away from 
individual choice-making—historically, the 
overwhelming focus of legal systems.  

Social action instead emanates from densely 
intertwined social and economic environments, with 
consequences that ricochet throughout—often with 
unimagined consequences with staggeringly unequal or 
unjust results.  

Ironically, the strongest contribution to humanizing the 
law may now be to redirect attention away from 
humans, toward instead: 

• (1) environments: the technical, organizational, 
and social settings in which the AI algorithms are 
designed, tested, and applied; and 

• (2) outcomes: the distributional and other 
indirect consequences that algorithms generate.  



Finding institutional solutions will be far more 
difficult than stating the problem.  Further, the 
changes would potentially disrupt the liberal 
heritage of Western law.

But it may no longer suffice to imagine that 
autonomous humans can simply transcend their 
environments through exercises of detached, 
rational free will.  

Like it or not, people are being measured, 
assessed, and categorized—often unknowingly--
toward the purposes of others inside strongly 
channeling environments.

Finding 
Solutions 

Outside 
Autonomous 

Individuals



How can legal 
structures and 

thinking 
respond?  

How could we re-build legal systems and 
ethics to be based on a post-Renaissance 
era in which: 

• individual humans and their choices are 
no longer the center of analysis; 

• and where the law shifts its regulatory 
and justice attention to environments 
and outcomes.



How can legal 
structures and 

thinking 
respond?

• None  of the changes suggested in the 
slides below are what a person like 
me, with classical legal training and 
values, would urge in an ideal world.  

• Yet the alternatives of doing 
nothing—letting our legal system be 
shuffled off to technical, cultural, and 
sociological obsolescence—raises 
significant systematic justice concerns 
that could be far worse than the 
proposed reforms.



Proposal:  an 
Integrated 

Legal/AI 
Framework

• Perhaps we could imagine a legal system for the 
future—or at least for some aspects of social 
governance--that is strongly integrated with AI 
methods.

• What would an ideal legal/AI framework look like?  
My goals for a humanized legal/AI framework can be 
stated in verbs, qualities, and language sets: 

•

• VERBS:  A legal/AI framework should listen as well 
as command; explain as well as direct; inspire as 
well as constrain. 

• QUALITIES: It is competent, trustworthy, and fair. 

• LANGUAGE:  It speaks with words of humility and 
morality as well as authority. 
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The 
Competency 
and Cultural 
Acceptance 

Challenges of 
AI

• Before we begin thinking about merging law 
with AI, however, we should first consider that 
AI has competency and cultural acceptance 
needs of its own.  

• To avert potentially serious popular backlash 
to its widespread use, decision-making based 
on algorithmic analysis must win social trust 
against serious-minded concerns about 
surveillance, opacity, arbitrariness, 
discrimination, and loss of human control. 

• These concerns are justified and must be 
addressed if we are to employ AI significantly in 
our legal systems.



• Both the law and AI thus face technical and social 
challenges.  But together, they may both become 
stronger.  

• Legal systems and information technology are 
positioned to help each other; each realm has specific 
tools to address the problems faced by the other.  

• If properly integrated, their partnership can enhance 
the law’s efficacy as well as reduce AI’s potential 
dangers.  Both goals—respect for the soundness and 
authority of legal judgments and trust in the fairness of 
algorithmic determinations--are crucial to future social 
governance.  Ignoring the challenges to either risks a 
social turn toward tyranny or atavistic populist 
demagoguery.  

• In sum:  Law and AI need one another, and society 
needs both to be effective and fair.  

The law and 
AI need one 
another to 
succeed in 
the Digital 
Age.  

And all of us 
need that as 
well.



I can imagine reforms along any of the 
following dimensions, escalating in how 
radically they would alter what we 
understand as the rule of law in a liberal 
society: 

• new substantive laws;

• or inventing new procedures and 
legal institutions; 

• or shifting legal thinking itself from 
its reliance on detached analysis of 
universalist norms.  

Substance, 
Procedure, 

and Legal 
Thinking



• 1. Substantive Legal Oversight of Decision-
making Environments

• Examples of legal oversight could include 
demanding ex ante “social impact statements” 
from algorithmic designers or establishing 
independent labs capable of certifying the use 
of responsible design and training according to 
consensus-based standards. 

• Alternatively, post-hoc court-ordered social 
accountings could be created.  Tort law, for 
example, could create expanded ideas of public 
nuisance to redress structural discrimination or 
severe economic stratification from algorithmic 
operations.    

Substantive 
Oversight



One thing to keep in mind:  As Jack Balkin
has stated, legal oversight is not explicitly of 
the algorithmic code, but of the people who 
create, train, and implement those 
algorithms: 

“These technologies mediate social 
relations between human beings and 
other human beings. Technology is 
embedded into--and often disguises--
social relations.” 

Jack Balkin, 2016 Sidley Austin Distinguished Lecture on Big Data 
Law and Policy:  the Three Laws of Robotics in the Age of Big Data.
78 OHIO ST L J 1217 (2017)
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2. New Legal Procedures and Institutions  

(a) Gillian Hadfield at the University of 
Southern California, in her book RULES FOR A FLAT

WORLD:  WHY HUMANS INVENTED LAW AND HOW TO

REINVENT IT FOR A COMPLEX GLOBAL ECONOMY (2017)
has proposed de-monopolizing the public sourcing 
of law through delegating the task of creating legal 
regulation to competitive free markets (while 
retaining significant public oversight).  

Her ideas are attractive for their innovative 
and efficiency effects of legal systems.   These 
reforms would have the strongest impact on 
redressing the technical competency challenge:  
they could enhance the ability of legal systems to 
address problems of increased complexity. 

Creating 
Markets for 

Legal 
Regulators



2.  New Legal Procedures and Institutions  

(b)  Thinking about the cultural and 
social/philosophical challenges may, however, 
require different reforms about how law 
communicates socially and enforces its rules.

1.  One idea is to harness stronger 
human emotional and ideological support for 
laws and their operations.  The legal system has 
largely avoided introducing non-rational or 
populist voices (the jury in Anglo-American 
Common Law being a notable exception), but 
their potential for assistance cannot be doubted.

Harnessing 
Human 

Emotion



2.  A more radical procedural or 
institutional idea is to re-establish formal courts 
of AI equity, which existed side-by-side with 
Common Law courts for several centuries, ending 
in the mid 1800’s.

Just as the original courts of equity grew 
from the inability of rigid common law rules and 
courts to deliver adequate individualized justice, 
so also now:  sometimes, algorithmic outcomes 
will be unacceptable on an individual level.

Perhaps, therefore, the legal system 
should construct completely alternative 
institutions based on the idea of addressing 
injustices to individuals or groups that arise from 
the social and technological decision-making that 
is biased, inscrutable, or culturally tone-deaf.       

Reinventing 
Courts of 

Equity



3.  A Shift in Legal Thinking

(a)  A variety of measures to 
democratize the law—to make legal rules 
more broadly accessible and legal thinking 
more culturally resonate—have recently 
been proposed.  

These include communicating the 
laws more popularly through better 
visualization techniques, as with contracts 
based on comic-book formats or parametric 
contracts that walk consumers through a 
series of web-based choices.   

Democratizing 
Legal Thinking



• 3.  A Shift in Legal Thinking

(b) Even more dramatic, however, would be 
to imagine laws or enforcements that were more 
personalized.  The analogy here is like the move 
toward personalized medicine, which posits that 
medical treatment vary in effectiveness based on 
the DNA and medical history of the patient.  

So also, could the law re-think its 
commitment to universal norms and formal 
equality?  Or its analytical method based on 
taxonomic and elemental reasoning?

Personalizing 
the Law



• This sounds earth-shaking and an affront to some of 
our most basic social and political values.  But on the 
other hand, isn’t personalization an important quality 
of many of the algorithms that increasingly 
characterize social life?

• Algorithms raise the prospect for achieving better 
justice by understanding differences—i.e., that not all 
those who stand before a particular law do so 
equally—and then treating those persons differently.  

• The Enlightenment principle of formal equality could 
thereby soften:  do we secure better justice by 
imaging all persons to be equal and treating them 
(theoretically) alike?  Or instead, do we act more justly 
by acknowledging unequals as such, and then treating 
them unequally?  

Finding 
Better 
Justice by 
Treating 
Unequals
Unequally?



• That question is beyond the scope of this 
talk, but it is worth noting that stronger 
technological capabilities not infrequently 
have the effect of forcing ethical decisions 
on issues that previously lay fallow, beyond 
human reach.  

• A justice of sameness may be our 
heritage—even an Enlightened one--but it 
no longer is our inevitable future.  

• Better data make possible a different sort 
of justice; we should consider its 
possibilities. 

Confronting 
New Ethical 
Dilemmas


